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IN THE UNITED STATES COURT OF APPEAL^S
FOR THE NINTH CIRCUIT

No. 22,356

JOHN C. VAN HOUTEN,

Appellant,

V.

RAY ARTHUR RALLS and GERALD L. BYINGTON,

Appellees.

ON APPEAL PROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

BRIEF FOR THE APPELLEES

JURISDICTIONAL STATE>ENT

This action was Instituted by the appellant. Van Houten, in

Seventh Judicial District Court of the State of Nevada,

nty of White Pine, to recover for injuries allegedly caused

the improper driving of appellees Ralls and Byington, govern-

t employees (R. 7-12), The action was thereafter removed to

United States District Court for the District of Nevada, pur-

nt to subsection (d), the Federal Drivers Act, 28 U.S.C.

9(d) (R. 2-5). The district court granted appellees' motion

dismiss on the ground that the Federal Drivers Act, 28 U.S.C.

9(b) - (e ) protected them against liability arising out of



driving In the course of their government employment (R. 7l-'i]

The Jurisdiction oi' this Court rests on 28 U.S.C. 1291.

STATEf^NT OF THE CASE

On June ih, 1966, before Instituting the present suit, ,>.

pellant Van Houten brought an action against appellees Ralls 11

Bylngton, and the United States, In the United States Dlstrl;

Court for the District of Nevada (Civil No. I838) (R. 82-8?)

In his complaint Van Houten alleged that he was Injured on Dji

ber 1, 1964, while riding as a passenger In Bylngton 's car, t

a time when both he and Bylngton were on government business

The accident allegedly occurred when Bylngton 's car collided

with a vehicle being driven by Ralls, who was also in the con

of his government employment, and because of the negligence f

Ralls, Bylngton, or both. Van Houten sought damages of

$295,320.27 from the United States (under the Federal Tort Ca

Act, 28 U.S.C. 1346(b), 2671 et seq. , ) and from Ralls and Byn

On January 6, 1967, the district court granted the goven

ment's motion for summary Judgment as to Van Houten 's suit ud

the Tort Claims Act, on the ground that his exclusive remedy

against the United States lay under the Federal Employees Cop

sation Act, 5 U.S.C. 751 e_t seq . And the Court dismissed

Van Houten 's action as to Ralls and Bylngton for lack of feci

Jurisdiction (R. 123-133). Judgment was accordingly entered

c

January 10, 1967 (R. 13^).

In the meantime, however. Van Houten, on November 29, ^^

filed the present action against Ralls and Bylngton in the t'.\
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.dlclal District Court of the State of Nevada, County of vVhlte

ne (No. 8957) (R. 7-11). In this action Van Houten asserted

sentlally the same factual allegations as to Ralls and Bylngton

he had asserted In his action In the United States District

urt, and again sought Judgment for $295,320.27.
V

Thereafter, Ralls, through the United States Attorney,

titloned the United States District Court for the District of

vada for removal of the action pursuant to subsection (d) of

le Federal Drivers Act, 28 U.S.C. 2679(d) (R. 3-5). That petl-

on asserted that Ralls and Bylngton were acting in the scope

' their government employment at the time of the accident, and

lat therefore pursuant to the Federal Drivers Act, Van Houten 's

medy lay against the United States under the Federal Tort

alms Act, 28 U.S.C. 1346(b). In support of that petition, and

irsuant to 28 U.S.C. 2679(d), the United States Attorney certi-

ed that at the time of the accident Ralls was in the scope of

,s government en^Dloyment.

After removal. Van Houten moved to remand the case to the

ate Court for trial against Ralls and Bylngton, individually

sertedly pursuant to 28 U.S.C. 2679(d) (R. 17-19). Ralls and

ingtor through the United States Attorney cross-moved for a

smlssal of the action on the ground that the Drivers Act imraun-

;ed them from all personal liability arising out of driving in

le course of their government employment (R. 20-22).

' Apparently, Bylngton had not yet been served with process in
le State Court action (R, 3).
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On August 31, 1967, the district court accepted the Unl

States' position and held that Van Houten's action against R

and Byington should be dismissed (R. 71-75). The court rule

that to deprive Ralls and Byington of the protection of the

Drivers Act

is to attribute to Congress an Intent when it
adopted the Government Drivers Act amendment
to the Federal Tort Claims Act which affronts
common sense. Under that interpretation, a
federal employee driver of a motor vehicle in
the course of his employment is normally ex-
onerated from personal liability, but not so
if the injured person is another federal em-
ployee who has a claim for compensation under
the Federal Employees Compensation Act. An
intent to engraft such an Incongruous excep-
tion to the general immunity from personal
liability cannot be found in the language of
the statute nor in the legislative history.

Judgement dismissing the action was filed on September

1967 (R. 75). This appeal followed (R. 78).

STATUTES INVOLVED

The Federal Tort Claims Act, 28 U.S.C. 1346(b), 2671 et\

provides in pertinent part:

1346(b) Subject to the provisions of
chapter ifl of this title, the district courts
* * * shall have exclusive Jurisdiction of
civil actions on claims against the United
States, for money damages, accruing on and
after January 1, 19^5* for injury or loss of
property, or personal injury or death caused
by the negligent or wrongful act or omission
of any employee of the Government while act-
ing within the scope of his office or employ-
ment, under circumstances where the United
States, if a private person, would be liable
to the claimant in accordance with the law
of the place where the act or omission occurred.

The Federal Drivers Act, 28 U.S.C. 2679(b)- (e), provide^

pertinent part

:
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2/
Subsection (b), 28 U.S.C. 2679(b):

The remedy by suit against the United
States as provided by section 1346(b) of this
title for damage to property or for personal
injury, including death, resulting from the
operation by any employee of the Government
of any motor vehicle while acting within the
scope of his office or employment, shall here-
after be exclusive of any other civil action
or proceeding by reason of the same subject
matter against the employee or his estate
whose act or omission gave rise to the claim.

Subsection (c), 28 U.S.C. 2679(c):

The Attorney General shall defend any
civil action or proceeding brought in any
court against any employee of the Government
or his estate for any such damage or injury.
The employee against whom such civil action
or proceeding is brought shall deliver within
such time after date of service or knowledge
of service as determined by the Attorney Gen-
eral, all process served upon him or an at-
tested true copy thereof to his immediate
superior or to whomever was designated by the
head of his department to receive such papers
and such person shall promptly furnish copies
of the pleadings and process therein to the
United States Attorney for the district em-
bracing the place wherein the proceeding is
brought, to the Attorney General, and to the
head of his employing Federal Agency.

Subsection (d), 28 U.S.C. 2679(cl):

Upon a certification by the Attorney
General that the defendant employee was act-
ing within the scope of his employment at the
time of the incident out of which the suit

Subsection (b) was amended by P. L. 89-506, July l8, 1966, 80
it. 3u6, 307, to reflect inter alia the new requirement that
I Tort Claims be presented for administrative consideration
Lor to commencement of suit under the Tort Claims Act. See 28
5.C. fSupp. II) 2401(b), and 2672. The amended provision, 28
3.C. (Supp. II) 2679(b) wlilch contains some other minor changes,
plies to claims accruing six months or more after July 18, 19t)6,

i is therefore inapplicable here.
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arose, any such civil action or proceeding
commenced in a State court shall be removed
without bond at any time before trial by the
Attorney General to the district court of the
United States for the district and division
embracing the place wherein it is pending and
the proceedings deemed a tort action brought
against the United States under the provisions
of this title and all references thereto.
Should a United States district court deter-
mine on a hearing on a motion to remand held
before a trial on the merits that the case so
removed is one In which a remedy by suit with-
in the meaning of subsection (b) of this sec-
tion Is not available against the United
States, the case shall be remajided to the
State court.

The Federal Employees' Compensation Act, 5 U.S.C. 751

_

seq, (now 5 U.S.C. (Supp. II) 8l01 et seq. ) provides in pe]-;

ent part (Section 757(b)):

The liability of the United States or
any of its instrumentalities under sections
751-756, 757-781, 783-791 and 793 of this
title or any extension thereof with respect
to the injury or death of an employee shall
be exclusive, and in place, of all other li-
ability of the United States or such instru-
mentality to the employee, his legal repre-
sentative, spouse, dependents, next of kin,
and anyone otherwise entitled to recover
damages from the United States or such in-
strumentality, on account of such injury or
death, in any direct judicial proceedings In
a civil action or in admiralty, or by pro-
ceedings, whether administrative or judicial,
under any other workmen's compensation law or
under any Federal tort liability statute:
Provided, however. That this subsection shall
not apply to a master or a member of the crew
of any vessel.

V Title 5 of the United States Code has been recodified,

a

the F.E.C.A. is now found at 5 U.S.C. (Supp. II) 81OI ejb s£
5 U.S.C. 757 (b), with minor modifications, is now found a^E

5 U.S.C. (Supp. II) 8ia6(c).
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ARGUMENT

THE DISTRICT COURT CORRECTLY HELD THAT THE
FEDERAL DIOVERS ACT BAI^ VAN HOUTEN'S SUIT
AGAINST RALIiS AND BYINGTON AS A MATTER OF
LAW.

The Federal Drivers Act, 28 U.S.C. 2679(b)- (e), was enacted

li 1961 to relieve goveriiment drivers of the necessity of pur-

lasing private insurance to cover their government driving, and

) protect all government drivers from the threat and burden of

lits and judgments resulting from driving for the government,

3e H. Rept. No. 297, 87th Cong., 1st Sess.; S. Rept. No. 736,

7th Cong., 1st Sess.; 107 Cong. Rec . 18,499-18,500, 87th Cong.,

3t Sess. The Federal Drivers Act accomplishes this by making

the remedy against the United States provided by the tort claims

revisions of that title [28 U.S.C. 1346(b)] for damage to pro-

erty, personal injury or death resulting from the operation of

motor vehicle by an employee of the United States within the

3ope of his enployment . . . exclusive of any other civil action

r proceeding by reason of the same subject matter against the

Tiployee involved or his estate." H. Rept. No. 297, supra , pp.

-2. And the statute was plainly intended to "exclude suits

gainst employees in their individual capacities on the same

laims." Id. at p. 4 (emphasis added).

In accordamce with the Congressional purpose, 28 U.S.C.

^79(b) provides in unambiguous language that "[t]he remedy by

uit against the United States as provided by section 1346(b) of

his title [Federal Tort Claims Act] for damage . . . or . . .

njury . . , resulting from the operation by any employee of the

- 7 -



Government of any motor vehicle while acting within the scope o l

his office or employment , shall hereafter be exclusive of any

nther civil action or proceeding by reason of the same sub.ject

matter ap;ainst the employee . . . whose act . . . gave rise to

the claim." (Emphasis added.) Thus, the statute accomplishes

the Congressional purpose of protecting individual drivers froBi

personal suits and judgments arising out of driving in the coui>

of their employment by limiting the plaintiff to his remedy agar

the United States under 28 U.S.C. 1346(b), the Federal Tort Clsi

Act.

Subsection (b) of the Drivers Act, 28 U.S.C. 2679(b) is tl-

"basic provision of the bill." H. Kept. No. 297, supra , p. 4.

In order to implement subsection (b)'s plain command that the €•

elusive remedy in all of these cases shall be under the Tort

Claims Act against the United States, the Act insures that ac-

tions such as the present one, which are instituted in State

courts against government drivers individually, are to be re-

moved to the United States district court ajid are to proceed a;

actions against the United States under the Federal Tort Clalmf,

Act. Thus subsection (d), 28 U.S.C. 2679(d), provides that wh(p

the Attorney General certifies that the defendant driver "was

acting within the scope of his employment at the time of the ii)-

cident out of which the suit arose", the state court action is

to be removed to the appropriate United States district court

and "the proceedings deemed a tort action brought against the

United States" under the Federal Tort Claims Act.

Of course, after such a removal, there remains the possibl

- 8 -
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it, during pre-trial proceedings In the United States district

irt, a fuller development of the evidence might convince the

irt that the Government driver was not acting within the scope

his official emplo3rment and hence that there was no Tort

ilms Act remedy. In fact, available against the United States.

i Tort Claims Act expressly limits federal liability to claims

ised by negligence on the part of a Government employee "while

;lng within the scope of his office or employment." 28 U.S.C.

t6(b). But If the employee, at the time of his alleged tort,

\ not so acting, the Tort Claims Act Is Inapplicable smd the

irt would lack Jurisdiction to entertain the claim against the

.ted States. United States v. Eleazer, 177 F. 2d 91^ (C.A. 4),

'tlorarl denied, 339 U.S. 903.

The Federal Drivers Act takes into account this latter con-

igency, i.e., that the driver may have been outside the scope

his emplojnnent at the time of the accident. Subsection (d

)

)vides that if the district court should "determine on a hear-

; on a motion to remand held before a trial on the merits that

J case so removed is one in which a remedy by suit within the

ming of subsection (b ) of this section [28 U.S.C. 2679(b)] Is

: available against the United States, the case shall be re-

ided to the State court."

Thus, in line with the Congressional plan and for the purpose

the remand provision in subsection (d ) of the Federal Drivers

:, It is clear that a Tort Claims Act remedy "is not available

ilnst the United States" only where the Government driver is

-ermined by the Court to have been acting outside the scope of

- 9 -



his employment. And, as a necessary corollary, where the Toi

Claims Act remedy Is "not available" for some reason other thai

lack of scope of employment, there can be no personal llablllt:'

on the part of the driver, and the remand provision does not

apply.

In the present case, therefore, the district court properi

determined that the remand provision of subsection (d) did not

apply, and that Ralls and Bylngton continued to enjoy the prot;'

tlon of the Drivers Act. For Van Houten's Complailnt made It

clear that Ralls and Bylngton were driving within the scope of;

their employment at the time of the accident, and the remand c

vlously was not sought on the ground of any alleged lack of 8Ci«

II

employment. Rather, Van Houten sought remand because the Tori

Claims Act was unavailable to him by virtue of the exclusivity

provisions of the F.E.C.A., 5 U.S.C. 757(b) (R. 17-19).

In these circumstances, since the non-aval lability of th<

Tort Claims Act remedy to Van Houten stems from the excluslvi

provisions of the F.E.C.A,, rather than from absence of any s

of employment on the part of Ralls and Bylngton, the latter s

-

enjoy the protection of the Drivers Act and the remand provis')^

4/ The legislative history of the Drivers Act emphasizes the
fact that Congress Intended its protection to extend only to
drivers who were on government business. H. Rept. No. 297* s

p. 4, states: "the new language [of 28 U.S.C. 2679(b)] woul3
only apply when the enployee is acting in his official capaci
at the time of the accident giving rise to the claim, and doe
not provide the baaia for any liability against the United St
based on the unauthorized use of Government motor vehicles."
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5/
L Inapplicable. In other words, in light of the Drivers Act,

fn Houten has no action against Ralls and Bylngton as a matter

i
I law and the district court properly refused to remand the

!se for trial against them Individually.

Any other result would have nullified the Immunity against

mage suits which Congress Intended to confer on federal drivers

.th respect to all claims based on their driving while on Gov-

•nment business. And the district court's view is strongly re-

fiforced by the pertinent legislative history establishing that

ingress set out to provide a comprehensive shield to Government

i'ivers, so as to wholly remove the threat of personal liability,
1

id improve the morale of government drivers. H. Rept. No. 297,

ipra, pp. 3''^'

/ The result here is, therefore, to limit Van Houten to his
Dmpensation remedy under the P.E.C.A. That result is however
7 no means unique. Larson reports that a number of state work-
sn's compensation statutes themselves prohibit tort suits both
gainst employers and negligent fellow employees. 2 Larson,
prkmen's Compensa^EIon Law § 72.20, pp. 173-17^.

Furthermore, the Supreme Court has noted the clear advantages
D a claimant of the comprehensive system of benefit payments un-
5r the Act. Johansen v. United States , 3^3 U.S. at 440-4^11.
ampare Feres v. United States , 340 U.S. 135, 1^5. In addition,
5 point out that benefit payments under the F.E.C.A, may be quite
iibstantial. Under the Act, benefits up to approximately $l600
ir month may be payable during an employee's disability. 5
.S.C. (Supp. II) Appendix 756(c).

/ Indeed, the bill as it emerged from the Senate Judiciary
Dmmittee would have permitted a plaintiff a choice as to whether
Is action was to be removed to Federal Court for trial under the
Drt Claims Act. S. Rept. No. 736, 87th Cong., 1st Sess . , pp. 5>
3. A similar provision led to a Presidential veto in i960.
3U8e Misc. Documents, 86th Cong., 2d Sess., Document No. 4l5.
n the Senate floor, the provision of the bill granting an option
D plaintiff was deleted, and Instead a proposal by Senator Keat-
ng was adopted which provided for mandatory removal of these ac-
Lons upon certification by the Attorney General that the Driver

!Jontinued on next page

}
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In this connection. It is significant that the GSA, whlc!

drafted the Bill and repeatedly urged Its passage, was prlmar.

concerned with the high cost of liability Insurance Governmen

drivers Incurred Just to protect themselves from personal act:

See H. Kept. No. 297, supra , p. 7. This concern was repeated

7

Senator Keating on the Senate floor. 107 Cong. Rec. 18499-50

87th Cong., 1st Sess. Obviously, If the driver Is not fully :f

mune from liability for damages resulting from driving In the

course of his employment, he must still bear a heavy Insuranc

burden and must still drive at the risk of suit and personal •

ability — risks Congress fully Intended to eliminate.

Moreover, the decided cases attest still further to the »

rectness of the district court's decision. Thus, two other dt-

trlct courts have recently held that the Drivers Act fully In in

Izes government drivers from liability arising from driving c

government business, even where as here the Injured plaintiff la

no action against the United States under the Tort Claims ActJj

virtue of the exclusivity provisions of the Federal Employees

Compensation Act. Vantrease v. United States , (W.D. Mich., Nij

y J
5^69, decided August 29, 1967) pending on appeal; BeechwodI

United States , 264 F . Supp . 926 (D . Mont
. ) . See Noga v . Unit 3

6/ (Continued from previous page

)

1
was In the scope of his employment. 107 Cong. Rec. 18499-50C
In the words of Senator Keating, the bill as adopted "makes cr
tain that suits will not be removed Improperly, but protects h(

employee from any personal liability where It Is conceded tha

1

was acting within the scope of his employment." W. at 185OC

1J For the convenience of the Court we have reproduced a cop
of the Vantrease decision In the appendix to this brief, lnfr >

pp. la-lla.

i



ites, 272 P. Supp. 51 (N.D. Calif.), pending on appeal to this

art. No. 22,165. Similarly, In Hoch v. Carter , 242 P. Supp.

3 (S.D.N.Y.); Reynaud v. United States , 259 F. Supp. 9^5 (W.D.

I.); and Faneher v. Baker , 240 Ark. 288, 399 S.W. 2d 280, the

lurts held the government driver Immune from liability In sltua-

1:0ns where the Tort Claims Act remedy was unavailable to plain-

iff because of the expiration of the limitations period.

Appellant's reliance upon Weyerhaeuser S. S. Co. v. United

i|ate3 , 372 U.S. 597, for the proposition that the Drivers Act

ould not apply here. Is entirely misplaced. In Weyerhaeuser

e Court found no evidence that Section 7(b) of the P.E.CA.

s Intended to modify the historic rule of divided damages ap-

llcable In maritime collision cases, and therefore upheld the

vision of damages between the United States and a private ship-

mer. In the present case, however, we are dealing with the

ideral Driver's Act, and both the language and legislative hls-

)ry of that Act show conclusively that the very purpose of Con-

fess was to abrogate the tort recovery formerly available

^ But see also Gilliam v. United States , 264 P. Supp. 1, (E.D.
r.), pending on appeal, where the district court In nearly Iden-
Leal circumstances to this case Implicitly accepted the govern-
mt's position that the Driver's Act fully protected the driver,
it entered Judgment against the United States under the Tort
Lalms Act. We think that the district court In Gilliam should
ive dismissed the action outright, and we have taken an appeal
> the United States Court of Appeals for the Sixth Circuit.
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against government drivers. Moreover, as this Court has. In e.

feet, twice held, the principle of the Weyerhaeuser decision 1

limited to maritime collision cases, or perhaps to cases where;

the United States undertakes an independent contractual obliga

tion to some third party. United Air Lines, Inc. v. Wiener , 2;

F. 2d 379, 402-4o4, certiorari dismissed, sub nom. , United Air

Lines v. United States , 379 U.S. 951; Wien Alaska Air Lines v.

United States , 375 F. 2d 736 (C.A. 9), certiorari denied, 389

U.S. 941. Accord : Maddux v. Cox , 382 F. 2d 119 (C.A. 8).

Weyerhaeuser, therefore, plainly has no application here.

To sum up, the3?efore, we submit that the language, purpos

and legislative history of the Drivers Act and the pertinent c

clslons support the district court's conclusion that Vain Houtc

has no cause of action against Ralls and Bylngton.

%
Appellant's reliance upon Allman v. Hanley , 302 F. 2d 559

,C.A. 5) and Marlon v. United States , 214 P. Supp. 320 (D. MdJ
is also misplaced, for those cases merely hold that the F.E.C,
does not prohibit a suit by one federal en^jloyee agsdnst anotl-

but neither case deals with the Federal Drivers Act, which, ur

like the F.E.C .A., does prohibit a suit against a co-employee
for negligent driving in the course of his government employme

Moreover, appellant's contention (Br. 7-8) with respect t

the letters from the Department of Labor (R. 64-68) must be re

Jected, for those letters reflect nothing more thsin a suggest

j

that Van Houten "may" have a tort suit, and do not reflect the

Department of Labor's full knowledge of the facts or its commj
ment that a tort remedy was in fact available. The letters
appear, rather, to be in the nature of form letters.
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CONCLUSION

For the foregoing reasons, the judgment of the district

urt dismissing appellant's complaint should be affirmed.

Respectfully submitted,

EDWIN L. WEISL, Jr.
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IN THE UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

SAMMY J. VANTREASE,

Plaintiff,

vs.

UNITED STATES OF AMERICA,

D«fendftnt.

Civil Action

No. 5469

Before HON. W. WALLACE KENT, Chief Judge.

KalamAzoo, Michigan, August 29, 1967.

APPEARANCES:

MARCUS, McCROSKEY, LIBNER,
REAMDN, WILLIAMS & DILLEY.
Grand Rtpids, Michigan,
By Ml. J. WALTER BROCK,

on behalf of the Plaintiff;

MR. JAMES U. EARDLEY,
Assistant United States Attorney,

on behalf of the Defendant.
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THE COURT: This it the gov«mBont*8 motion

for a auiiiDary judgment, on the ground that the suit by the

plaintiff is barred by the provisions of Title 28, U.S.C.A.,

Section 2679(b).

The case could be disposed of suimarily by

pointing out that in the file there appear the following:

A complaint filed in Che Circuit Court for Calhoun County;

the usual papers filed on removal; a motion for substitution,

which has been previously decided; an answer filed by the

United States, which tMS substituted for the defendant Dorr

Cameron; and a motion for judgment on the pleadings and a

notion for suniBary Judgment. There is no motion for remand,

although the point was made during the course of the

arguments on the motion for substitution of defendants.

Briefly, the cause of action arises out of

an occurrence on December 8, 1964, when the plaintiff was

injured while working ma a Post Office employee when struck

by an automobile driven by Dorr Cameron, a Post Office

employee driving in the scope of his employment.

The case was removed, and the government

substituted, under the provisions of Section 2679(d) of

Title 26.

The government's motion is based on the

[-2-,
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th«ory that Section 2679(b) of th« itatut* makes th© rcnedy

auintt tb« United States the exclustve reaedy; that there

are no rights asalnat anyone else; that the plaintiff has

been paid ccmpensation under ti.e Federnl Employees' Compen-

sation Act, 5 U.f.C.A., Section 757, which in Section 757(b)

provides tiiat government employees eligible for ccnpensation

nay not sue their employer, the United States.

This case has been before other courts. In

Beechwood v. United States, 264 F.Supp. 926, a decision of

the District Court In Montana, on almost exactly the same

facts, the court said:

'The plaintiff's remedy against tae

United States is limited 'c«- recovery under the

Federal Employees* Compensation Act and the United

States' motion for summary judgment should therefore

be granted. The case is disicissed and not remanded

because plaintiff has no remedy against oelina

Meachrel." Citirg the statute, i^nd paraphrasing:

The act "LnsulateF a fedtra". umployea from liability

for Injuries tc another arising out of motor vahicla

accidents happening in the course cf federal employ-

ment."

The govemmont lias called to the Court's

[- 3 -]



att«nCloD « decision in tho Northern District of California

In 1967, not y«t reported: Ncga v. United States. A copy

ot the opinion xs attached to r:h<* jovemnent's brief. And

quoting from the opinion:

Plaintiff "argues ar. follows; * * * To pre-

clude plaintifl from « remedy after the passage of the

Federal Drivers Act would be r.o impute to Congressional

action an intent, admittedly Absent, to cut off

coospletely the remedy ho previously had because he is

fortuitously injure.:! in a motor vehicle accident.

'Thfc wourt does not agree with plaintiff's

argusent. Wnat Congress would or tfould not liave done

if it had considered n particular problem is a profit-

leas line of inquiry when general statutes can be

found which set forth the law clearly. Section 2679(b)

of lb U.S.C. provides that the exclusive rcaiedy of a

person iujured by the ticvernmert ettroloyee driver of

a Bu>t&r vehicle is against the United States. This

statute eliminates plaintiff's remedy against the

driver. Individually^ which he had before 1961.*'

Citing the Workmen's Coop. Act: "...provides that

the exclusive renedy against the United fltatae for an

sBpIoyee for injuries sustained in the course of his

- 5a -



•aploynmC is under Che Federal EBployee*s CompenMtlon

Act. This ttetute precludes an employee from suing

Che United States under the Federal Tort Claims Act

tor injuries sustained while in the scope of his

employment. Together these two statutes provide that

plaintiff in the instant case lias no cause of action

against the United States other than under the Federal

Employees* Compensation Act.'*

And it should be pointed out that the plain-

tiff in this case does not claim any cause of action against

the Covemment of the United States. The plaintiff concedes

that he has no cause of action against the United States, but

claims that he should be permitted to pursue his common law

remedies against Dorr Cameron, who was the defendant in the

state court action » and calls attention to the opinion of

Judge Mic Swinford, of the Eastern District of Kentucky, in

Gilliam v. United States, 264 F. Supp. 7.

Judge Swinford reached the conclusion, in the

reported case as well as in an earlier unreported decision,

that if Congress had intended to abolish the right to sue,

it would have expressly indicated so, meaning the right to

sue the individual doing the injury.

We must respectfully disagree with Judge Swin-

ford.

[-5-1
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In th« I«glalatlv« hliCory relating Co thli

stacuce, and from Che language of Che ecacuCe, iCaelf, ic

appear* obvious chac Che inCenC o£ The Congress «fas Co

InsulaCe govemmenC enployees froa sulc where Chey mighc

otherwise be liable in a cooinon law aeCion for negligence

if such negligence was in Che course of driving an auCoaobile

in Che scope of Chair employroenc by the United States.

The gcvernmenC has not passed any ocher

•caCute which has been called Co chis CourC's accenCion which

would insulaCe a govemmenC employee from suic for his neg-

ligent acts. The government has very definitely excluded

suits by any person under the provisions of Section 2679(b)

of Title 28, under the circumstances set forth in that

section.

The sole cause of action vrtiere a driver

driving in Che scope of his employment as a government

employee injures another person is by suit againsc Che

UniCed SCaCes. As conceded by Che plainCiff here, he cannoC

oiaincain a suiC againsc Che UniCed SCaCes.

This CourC is saCisfied ChaC, as poinCed ouc

by Che California decision, indulging in speculacion as Co

what The Congress would or would not have done if it had

considered a specific problem which is now before Che Court

[. 6 .]
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is a profitless line of inquiry. Congr«ssionaI attitudes

are not that predictable.

The purpose of The Congress was very clear,

and is still clear. The purpose of The Congress ir enactitij

the statute as it did in 1961 was to prevent suits against

drivers of gcvernment vehicles, or vehicles operated for thi

government, when the employee was operating within the cour,

of his employment.

In Judge Mac Swinford's opinion, he cites

with approval and, in fact, may rely upon Marion v. United

States, 214 F.Supp. 320.

As pointed out by counsel in tnis case, the

Marion case has been cited as authority for a contrary resu

than that reached in California and Montana, in the Noga ca

in Califoxmia and the Beechwood case In Montana.

However, an examination of the Marion case

makes it obvious that tne point whicn is new before the

Court was not before the Court in the District Court for

Maryland in the Marion case.

In that case, the accident in question

occurred on August 27, 1959. On August 25, 1961, plaintiff

instituted a suit under the Federal Tort Claims Act. The

injured parson was a Federal employee; the driver of the

[- 7 .
]
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•hide inflicting Che injury vmb driving a privat«ly-owned

•hide, but driving in Che course o£ his enpIoynenC as a

I

overnmen!: employee. The Courc granted aunuiry judgment as

o cho UniCad States, and let the suit stand as to the co-

snployee defendant.

In reality: t\*\ Marlon case is of no authority

)r consequence in the consideration of the rights of the

lartlee here, since it appears that Section 2679(b), making

:he suit against the government Che exclusive remedy, was

ambodied in Public Law 87-258 of the Public Laws enacted in

L961, and it was provided, in Section 2 of the act, without

reading in detail:

•The amendments ciad^ by this act," which

includes Section (b) , *'tjhall be deemed to be in effect

six months after September 21 „ 1961, but any rights or

liabilities then existing shall not be affected."

In the Marion case, the claim came into

existence in 1959; suit was instituted before the effective

late of the statute. So while the motion was decided after

:he effective date, it doesn't meke any difference.

So the govornmcnt 'ti motion for sunnary

ludgment is granted for the reasons herein stated.

And you may present an appropriate order,

[
. 8 -]
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Mr. Eardley.

MR. EARDLEY: Thank you, Your Honor. j

THE COURT: All right. '

MR. BROCK: One further thing, Your Honor.

I£ we submit: a raoti&n to remand, could we

submit that along with the crder denying the motion to remand

all at the same time, and not have further oral arguments and

briefs?

THE COURT: Certainly. I don't know any

reason why not.

MR. BROCK: That would just keep the record

straight.

THE COURT: Yes. That is not the reason far

the Court's decision, although it might be a meritorious

reason. That is not the reason for it. I would rather

decide it or what I consider to be the merits of the con-

troversy rather than the technical question.

MR. BROCK: I understand that, Your Honor.

THE COURT: So you are at perfect liberty to

include in the file, before the order is prepared, a motion

to remand, and include in the order, or Mr. Eardley can

include in the order, a denial o£ the motion to retaand.

MR. BROCK: Fine. Thank you. Your Honor.

[ - 9 -1
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THE COURT: All right: . We will recots.

IN THE UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

I, Antoinette Duda, Official Court Reporter,

do hereby certify that the foregoing is a full, true and

correct transcript of the opioion of the court in this

matter, according to my original stenographic notes.

Official Court Reporter
United States District Court
Western District of Michigan
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